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APPENDIX F

United States Constitution
Amendment XIV, §1, cl.2

No state shall make or enforce any law which
shall abridge the privileges or immunities of
citizens of the United States; nor shall any state
deprive any person of life, liberty, or property,
without due process of law; nor deny to any person
within its jurisdiction the equal protection of the
laws.

N.H. RSA 132:10-d

Breast-feeding. — Breast-feeding a child does
not constitute an act of indecent exposure and to
restrict or limit the right of a mother to breast-feed
her child is discriminatory.
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Laconia, N.H., Code of Ordinances ch. 180,
article I, §§180-1 to 180-6 (1998)

Chapter 180. Public Indecency

Article I. Indecent Exposure
[Adopted 11-23-1998 by Ord. No. 10.98.10]
§180-1. Purpose and findings.

This article is adopted by the City of Laconia for
the purpose of upholding and supporting public
health, public safety, morals and public order. The
conduct prohibited hereunder i1s deemed to be
contrary to the societal interest in order and morality.
In addition, the prohibited conduct has been widely
found and is deemed to have harmful secondary
effects in places and communities where it takes
place, including crimes of various types and reduction
of property values, not only in the immediate vicinity,
but on a community-wide basis.

§180-2. Prohibited conduct.

A. From and after the effective date of this article,
it shall be unlawful for any person to knowingly or
intentionally, in a public place:

(1) Engage in sexual intercourse;
(2) Engage in deviate sexual conduct;
(3) Appear in a state of nudity; or

(4) Fondle the person’s genitals or the genitals of
another person.

(5) Urinate, defecate or masturbate in a public
place which can be viewed by any person.

[Added 5-14-2001 by Ord. No. 01.2001.01]
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B. From and after the effective date of this article,
it shall be unlawful for any person to knowingly or
intentionally aid, induce or cause another person to
commit any act prohibited under Subsection A, even if
the other person:

(1) Has not been prosecuted for the offense;
(2) Has not been convicted of the offense;

(3) Has been acquitted of the offense; or

(4) Has not engaged in the prohibited conduct.
§180-3. Exemption.

A. Notwithstanding the foregoing, the conduct
prohibited hereunder shall not include conduct
permitted as part of the operation of a sexually-
oriented business pursuant to § 235-42 of the City of
Laconia Zoning Ordinance, provided that such
sexually-oriented business has been lawfully
established and possesses all necessary land use
approvals and other required permits at the time the
conduct occurs.

B. Nothing herein is intended nor shall it be
construed to alter, affect, enlarge, expand or diminish
the range of conduct permitted as part of the
operation of a sexually-oriented business that has
been lawfully established pursuant to §235-42 of the
City of Laconia Zoning Ordinance.

§180-4. Definitions.

For the purpose of this article, the following words
shall be defined as follows:

NUDITY

The showing of the human male or female
genitals, pubic area or buttocks with less than a
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fully opaque covering, or the showing of the
female breast with less than a fully opaque
covering of any part of the nipple.

PUBLIC PLACE

A. Any public street, way, alley, parking area,
park, common, beach or other property or public
institution of the City.

B. Any outdoor location, whether publicly or
privately owned, which is visible to the public at
the time the prohibited conduct occurs.

C. Any area within any theater, hall,
restaurant, food service establishment, shopping
mall, business, place of public accommodation or
other private property which 1s generally
frequented by the public.

§180-5. Violations and penalties.

Any person who violates this article shall be fined
$250 for the first offense, $500 for the second offense
and $1,000 for the third and each successive offense.
Each act of conduct prohibited under this article,
whether occurring at separate times on the same day,
or on different days, shall constitute a separate
violation.

§180-6. Intent; construal of provisions.

A. Tt is specifically the intention of this article to
prohibit as broad a range of the defined conduct as
may be lawfully accomplished. To that end, the
determination by a court of competent jurisdiction
that a given application of this article to certain
specific conduct is beyond the authority of the City
shall not affect the validity of other applications of the
article that may be lawfully enforced.
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B. To the extent that any prohibition under this
article 1s declared overbroad by a court of competent
jurisdiction, it is the declared intention to apply the
article in a constitutionally permissible manner.
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APPENDIX G
THE STATE OF NEW HAMPSHIRE
LACONIA DISTRICT COURT
STATE OF NEW HAMPSHIRE
V.

HEIDI LILLEY, KIA SINCLAIR, GINGER PIERRO
16-CR,

DEFENDANT’S MOTION TO DISMISS

NOW COMES the defendant, and requests the city
ordinance complaint be dismissed and the town
ordinance be declared unlawful/unconstitutional.

FACTS

1. Defendants! are charged with a violation of City of
Laconia  Ordinance 180-2 Public Indecency:
Prohibited conduct. Presumably, the charge alleges
defendant appeared in a state of nudity which under
City of Laconia Ordinance Sec. 180-4 is defined as:
“The showing of the human male or female genitals,
pubic area or buttocks with less than a fully opaque
covering, or the showing of the female breast with
less than a fully opaque covering of any part of the
nipple.”

1 Heidi Lilley, Kia Sinclair, and Ginger Pierro are all charged
with the same City ordinance and the same motion has been
filed in each case.
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2. Defendant was cited due to her nipple and breast
being exposed in public. There was no exposure of
genitalia and defendant at all times had an
appropriate layer of clothing in that regard. There is
no state law which prohibits adult females, or males.
from being in public with their nipples or
breasts/chest exposed.

3. Defendant belongs to/supports the “Free the
Nipple” Movement.

“Free The Nipple i1s a film, an equality
movement, and a mission to empower women
across the world. We stand against female
oppression and censorship, both in the United
States and around the globe. Today, in the USA
it 1s effectively ILLEGAL for a woman to be
topless, breastfeeding included, in 35 states. In
less tolerant places like Louisiana, an exposed
nipple can take a woman to jail for up to three
years and cost $2,500 in fines. Even in New York
City, which legalized public toplessness in 1992,
the NYPD continues to arrest women. We're
working to change these inequalities through
film, social media, and a grassroots campaign.

THE MOVEMENT

Free The Nipple has become a “real life” equality
movement that’s sparked a national dialogue.
Famous graffiti artists, groups of dedicated
women, and influencers such as Miley Cyrus, Liv
Tyler, and Lena Dunham have shown public
support which garnered international press and
created a viral #FreeTheNipple campaign. The
issues we're addressing are equal rights for men
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and women, a more balanced system of
censorship, and legal rights for all women to
breastfeed in public.

[* * *]
http:/freethenipple.com/what-is-free-the-nipple/

4. The Free the Nipple movement in New Hampshire
has received significant media coverage.?
Additionally, the legislature has addressed this issue
twice in the past term. HB 1525-FN had a unanimous
recommend-dation by the committee to be inexpedient
to legislate (kill the bill), and was determined
inexpedient to legislate by the House. That bill’s text
would have amended RSA 645:1(b) Public decency to
include: Such person purposely exposes his or her

2http://www.boston.com/news/local/mew-
hampshire/2015/08/23/rain-can-stop-free-the-nipple-day-
hampton-beach/IR1rtxy20hlqiKXXRplZHO/story.html

http://www.necn.com/news/new-england/Free-the-Nipple-
Movement-Brings-Topless-Protest-to-Hampton-Beach-
322641592.html

http://www.seacoastonline.com/article/20150730/NEWS/15073
9852

http://www.nh1l.com/news/it-s-just-boobs-60-plus-go-topless-
for-free-the-nipple-event-at-hampton-beach

http://www.unionleader.com/Free-the-Nipple-movement-gets-
day-in-court

http://www.huffingtonpost.com/entry/new-hampshire-
topless_us_56e07c3ee4b065e2e3d485¢cc

http://www.seacoastonline.com/news/20160825/go-topless-day-
returns-to-hampton-beach-sunday

http://www.nhl.com/news/3-free-the-nipple-activists-arrested-
over-the-weekend-for-topless-sunbathing-at-weirs-beach/
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anus or, if a woman, purposely exposes the areola or
nipple of her breast or breasts in a public place and in
the presence of another person with reckless
disregard for whether a reasonable person would be
offended or alarmed by such act.

SB 347 was also deemed inexpedient to legislate by
the House. That bill’s text was:

AN ACT enabling the state and municipalities to
adopt laws and ordinances regulating attire on
state and municipal property.

Be it Enacted by the Senate and House of
Representatives in General Court convened:

1 New Subparagraph; Powers and Duties of
Towns; Power to Make Bylaws. Amend RSA
31:39, I by inserting after subparagraph (p)
the following new subparagraph:

(1) Regulating the times and places of
bathing, sunbathing, and swimming in
municipal parks, beaches, pools, or other
municipal properties, and the clothing to be
worn by users. Nothing 1in this
subparagraph shall authorize a town to
prohibit  breastfeeding in such town
properties.

2 Powers of City Councils; Bylaws and
Ordinances; Power to Make Bylaws. Amend
RSA 47:17, XIII to read as follows:

XIII. Vagrants, Obscene Conduct. To
restrain and punish vagrants, mendicants,
street beggars, strolling musicians, and



79a

common prostitutes, and all kinds of
immoral and obscene conduct, and to
regulate the times and places of bathing,
sunbathing, and swimming in the canals,
rivers and other waters of the city, or other
city properties, and the clothing to be worn
by [bathers and swimmers] users. Nothing
in this paragraph shall authorize a city to
prohibit  breastfeeding in such city
properties.

3 New  Subparagraph; Department of
Resources and Economic Development;
Rulemaking. Amend RSA 12-A:2-c, II by
inserting after subparagraph (f) the
following new subparagraph:

(g) The times and places of bathing,
sunbathing , and swimming in state water s
or in state parks, forests, or other state
recreational areas, and the clothing to be
worn by users. Nothing 1in  this
subparagraph shall prohibit breastfeeding in
such state recreational areas.

4 Effective Date. This act shall take effect 60
days after its passage.”

Part of the media coverage and subsequent attempt
at legislation was a result of this court’s Order

allowing Defendant’s conduct under the applicable
Gilford Beach Ordinance: Docket = 2015-CR-2801.

5. Defendant’s conduct involved expression and
political speech and has artistic value. By appearing
topless, Defendant not only enjoyed the value of the
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right afforded to males under the town ordinance, but
also engaged in promoting an idea and message.

ARGUMENT

I. THE TOWN ORDINANCE IS UNCONSTI-
TUTIONAL

A: The city ordinance violates the due process/equal
protection clause of the United States Constitution as
well as Art 1. and Art 2. of the N.H. Constitution.

6. Article 1. [Equality of Men; Origin and Object
of Government.] All men are born equally free and
independent; therefore, all government of right
originates from the people, is founded in consent, and
instituted for the general good.

[Art.] 2. [Natural Rights.] All men have certain
natural, essential, and inherent rights—among which
are, the enjoying and defending life and liberty;
acquiring, possessing, and protecting, property; and,
in a word, of seeking and obtaining happiness.
Equality of rights under the law shall not be denied
or abridged by this state on account of race, creed,
color, sex or national origin.”

7. The town ordinance in question applies solely to
“the showing of the female breast with less than a
fully opaque covering of any part of the nipple”
(Emphasis added). As the ordinance discriminates
based upon sex/gender, it is subject to strict scrutiny.

“In considering an equal protection challenge
under our State Constitution, “we must first
determine the appropriate standard of review:
strict scrutiny; fair and substantial relationship;
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or rational basis.” Boehner v. State, 122 N.H. 79,
83, 441 A.2d 1146, 1148 (1982). Equal protection
under the law does not forbid classifications, see
2 B. SCHWARTZ. RIGHTS OF THE PERSON
§471, at 496-97 (1968), but requires us to
examine the individual rights affected and the
purpose and scope of the State-created
classifications. See Allgeyer, v. Lincoln, 125 N.H.
503, 508-09 , 484 A.2d 1079, 1082-83 (1984).

We apply the strict scrutiny test, in which the
government must show a compelling State
interest in order for its actions to be valid, when
the classification involves a suspect class based
on “race, creed, color, gender, national origin, or
legitimacy,” State v. LaPorte, 134 N.H. 73, 76,
587 A.2d 1237, 1239 (1991) (quotation omitted),
or affects a fundamental right”. LeClair v.
LeClair, 1 37 NH 213, 222 - NH: Supreme Court
1993

B: The ordinance in question violates defendant’s
rights under the 1st amendment of the federal
constitution and Art 22 of the State Constitution.

8. “[Art.] 22. [Free Speech; Liberty of the Press.]
Free speech and liberty of the press are essential to
the security of freedom in a state: They ought,
therefore, to be inviolably preserved.”

9. By appearing topless in public, defendant engaged
in speech and expression deserving of constitutional
protection. Defendant was not just utilizing her right
to be topless under state law, but to demonstrate to
others her political viewpoint and message that the
female nipple i1s not a sexual object. Defendant’s
message further seeks to bring attention to gender
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equality and how the female nipple is treated
different than the male nipple both legally and for
social norms. Defendant’s message seeks to continue
the advancement of women’s rights and to have the
conduct of being topless be accepted and normalized.
Artistic endeavors involving nudity as part of their
expression such as the musical Hair have been
accorded First Amendment protection. Southeastern
Promotions, Ltd. v. Conrad, 420 U.S. 546, 550, 557-
558, 43 1. Ed. 2d 448, 95 S. Ct 1239 (1975).

10. This message/movement was likely recognized
given the significant media coverage as well as
through any discussions defendant may have had
with the City of Laconia and their police department.

11. The expression of the female nipple also contains
artistic value and accordingly i1s not considered
obscene. To be considered obscene and outside of first
amendment protections, “the Government must prove
that the work, taken as a whole, appeals to the
prurient interest, is patently offensive in light of
community standards, and lacks serious literary.
artistic, political, or scientific value.” Ashcroft, 535
U.S. at 246, 122 S.Ct. 1389 (citing Miller, 413 U.S. at
24, 93 S.Ct. 2607).

12. “The First Amendment commands, ‘Congress
shall make no law ... abridging the freedom of
speech.” Ashcroft, 535 U.S. at 244, 122 S.Ct. 1389.
“As a general principle, the First Amendment bars
the government from dictating what we see or read or
speak or hear.” Id. at 245, 122 S.Ct. 1389. “[A] law
1mposing criminal penalties on protected speech is a
stark example of speech suppression.” Id. at 244, 122
S.Ct. 1389. If a statute regulates speech based upon
its content, application of the statute is subject to
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strict  scrutiny. United States v. Playboy
Entertainment Group, Inc., 529 U.S. 803, 813, 120
S.Ct. 1878, 146 L.Ed.2d 865 (2000); see Sable
Communications of Cal., Inc. v. FCC, 492 U.S. 115,
126, 109 S.Ct. 2829, 106 L.Ed.2d 93 (1989). This
places the burden upon the State to prove that the
statute 1s “narrowly tailored to promote a compelling
[state] interest. If a less restrictive alternative would
serve the [state]’s purpose, the legislature must use
that alternative.” Playboy Entertainment Group, 529
U.S. at 813, 120 S.Ct. 1878 (citation omitted); State v.
Zidel, 940 A.2d 255 - NH: Supreme Court 2008

13. Exercising free speech and free expression are
fundamental rights. Petition of Brooks, 140 NH 813 -
NH: Supreme Court 1996.

C: The ordinance fails strict scrutiny and is therefore
unconstitutional

14. Strict scrutiny is the highest burden and level of
scrutiny that a law can face. This burden lies upon
the State to meet.

“Strict scrutiny is the correct standard to apply
when determining the constitutionality of a
statute that touches upon a fundamental right.
In re Sandra H., 150 N.H. 634, 638 (2004).

[* * *]

In this sense a strict scrutiny analysis under the
State Constitution is much like the “narrowly
tailored” analysis required under the Federal
Constitution. See id.; Washington v. Glucksberg,
521 U.S. 702, 721 (1997).” In the Matter of RA &
JM, 153 NH 82, 95-96 - NH: Supreme Court
2005”




84a

15. Strict scrutiny requires that legislation be
necessary to achieve a compelling governmental
interest, reasonably related to its objective, and not
unduly restrictive. Seabrook, 138 N.H. at 179.
Intermediate and strict scrutiny also contain some
type of least-restrictive-means inquiry, although the
level of “fit” between the legislation’s means and ends
differs under each test. Id. (“requirement that
regulations be neither unduly restrictive nor
unreasonable [under State strict scrutiny test] is
similar to the federal ‘narrowly tailored require-
ment”™); City of Dover v. Imperial Cas. & Indemn. Co.,
133 N.H. 109, 126 (1990) (Souter, J., dissenting)
(discussing over- and underinclusive nature of statute
to determine whether it was “fairly and substantially
related” to objective under intermediate scrutiny).
Boulders at Strafford v. Town of Strafford, 153 NH
633, 640-641 - NH: Supreme Court 2006

16. To satisfy strict scrutiny, the ordinance must be
the least restrictive means available. If a less
restrictive alternative would serve the [state]’s
purpose, the legislature must use that alternative.”
Playboy Entertainment Group, 529 U.S. at 813, 120
S.Ct. 1878 (citation omitted).” State v. Zidel, 940 A 2d
255 - NH: Supreme Court 2008.

The State cannot show the ordinance is necessary to
achieve a compelling State interest, is narrowly
tailored/ not unduly restrictive nor unreasonable, and
is the least restrictive means. One less restrictive
means available would be to prohibit everyone from
showing their nipple and not just females. If the State
1s concerned about the harm caused by the display of
a nipple they could likely constitutionally ban the
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display of all nipples (this still might not be allowed
under N.H. Home rule, however).

Even under a lesser standard, one court has held the
judgment overturning the dismissal of information
charging defendants with public exposure of their
breasts was reversed because the People failed to
demonstrate that discriminatory effect of statute,
which was directed only at females, served an
important governmental interest or had a rational
basis, and because defendants’ conduct was neither
commercial nor lewd. People v. Santorelli Court of
Appeals of New York 80 N.Y.2d 875 (1992); 600
N.E.2d 232; 587 N.Y.S.2d 601; 1992 N.Y. LEXIS 1609

II. THE TOWN ORDINANCE IS UNLAWFUL AS
THE TOWN LACKS AUTHORITY FOR THE
ORDINANCE

17. The City of Laconia Ordinance 180-1 Purpose and
findings holds: “This article is adopted by the City of
Laconia for the purpose of upholding and supporting
public health, public safety, morals and public order.
The conduct prohibited hereunder is deemed to be
contrary to the societal interest in order and morality.
In addition, the prohibited conduct has been widely
found and is deemed to have harmful secondary
effects in places and communities where it takes
place, including crimes of various types and reduction
of property values, not only in the immediate vicinity,
but on a community-wide basis.” Since Laconia is
relying on this language to set out the intent of their
ordinance, it should be their burden show this
regulation actually meets the purposes and findings
under their ordinance.
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18. Under state law, it is legal for women to be
topless/display their nipple in public.

[***]

19. There is no State law criminalizing the public
display of the female nipple or breast. See “N.H. RSA
645:1 Indecent Exposure and Lewdness. -

I. A person is guilty of a misdemeanor if such person
fornicates, exposes his or her genitals, or performs
any other act of gross lewdness under circumstances
‘which he or she should know will likely cause affront
or alarm.” Further, subsequent legislative attempts to
broaden this statute or to allow the towns and cities
authority to regulate this conduct have been defeated.

[* * *]
CONCLUSION

The language in the town ordinance regulating the
public display of a “female breast” is unlawful as it
treats females differently than males and is an equal
protection violation. It also violates first amendment
protections. The ordinance is outside the scope of laws
that the town i1s permitted to adopt. The ordinance
violates RSA 354-A.

WHEREFORE, the defendant respectfully requests
that this Court:

a: Dismiss the charge;

b: Declare City of Laconia ordinance Sec. 180-2
unlawful/unconstitutional in regard to the phrase
“female breast”.
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c: Issue an injunction/enjoin the town from bringing
any further complaints against females for being
topless in public

/Daniel Hynes/

Daniel Hynes

250 Commercial St. #3020
Manchester, NH 03101
(603) 674-5183

Bar ID # 17708

AFFIDAVIT

I, Daniel Hynes, do state under the pains and
penalties of perjury that the facts relied on in this
motion are true and accurate to the best of my
information and belief.

/Daniel Hynes/
Daniel Hynes
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APPENDIX H

STATE OF NEW HAMPSHIRE
4TH CIRCUIT COURT - DISTRICT DIVISION —

STATE OF NEW
HAMPSHIRE,
Complainant,

VS.

HEIDI C. LILLEY,
Defendant.

LACONIA

STATE OF NEW
HAMPSHIRE,
Complainant,

VS.

KIA SINCLAIR,
Defendant.

STATE OF NEW
HAMPSHIRE,
Complainant,

VS.

GINGER M. PIERRO,

Defendant.

N N N N N N N N N N N ' ' ' ' ' ' ' ' ' ' ' ' ' ' “w

Supreme Court
Case No.
2017-0116

District Division
Case No.
450-2016-CR-01603
450-2016-CR-01623
450-2016-CR-01879

Laconia,
New Hampshire
October 14, 2016
8:27 a.m.

MOTION TO DISMISS
BEFORE THE HONORABLE JAMES M. CARROLL
JUDGE OF THE CIRCUIT COURT - DISTRICT

DIVISION



89a

APPEARANCES:

For the State: James M. Sawyer, Esq.
LACONIA POLICE
DEPARTMENT

125 New Salem Street
Laconia, NH 03246

For the Defendant: Daniel Hynes, Esq.
2050 Commercial Street
Suite 3020
Manchester, NH 03101

[***]

(Proceedings commence at 8:27 a.m.)
THE COURT: All right. We ready to proceed?

MR. HYNES: Yes, Your Honor. And so we filed a
motion to dismiss. They filed an objection.

THE COURT: Yeah.

MR. HYNES: And if the Court thinks it’s in the
interest of justice, we would look to I guess address
that motion and then proceed to trial with the
testimony. Obviously carrying over, I think, that’s
the State’s position as well, but we will leave it up to
the Court.

THE COURT: Well, I'm going to reserve the
decision on the motions to dismiss. We're going to
proceed with the evidence and in the final offering to
the Court, you can argue your motions.

MR. SAWYER: Judge, procedurally, I know we
require two evidentiary hearings.

THE COURT: What?
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MR. SAWYER: What I—the State would like to do
1s to hear the motion and I think Attorney Hynes
would like the evidence on the motion—on the
motions to—

THE COURT: Okay.

MR. SAWYER: —and then have a ruling on that
and if it favors the State and I think the parties
would stipulate that the evidence taking at the
motion hearing would be just used at the trial. So
there will be no second hearing, evidentiary hearing.

MR. HYNES: I guess or alternatively if Your Honor
wants to reserve judgment on that, I think the State’s
concern was possibly double jeopardy issues if Your
Honor proceeded through trial and then reached a
decision on that addressing the motion, depending on
how that might play out, could preclude the State
from dealing is my understanding.

MR. SAWYER: Yes.
THE COURT: Say that one more time.

MR. SAWYER: If jeopardy attaches on the case,
then unless we—we could actually take one defendant
and do, but if jeopardy—my understanding from the
attorney general is if jeopardy attaches on a case
there, it’s very difficult for them to appeal that case.

THE COURT: Uh-huh.
MR. SAWYER: Even on a legal issue.
THE COURT: Uh-huh.

MR. SAWYER: This may be separate. I haven’t
talked to him about this specific case, but in prior
cases, that’s been their position. This may be different
because it’s more of a constitutional issue.
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THE COURT: Right.

MR. SAWYER: But if this was not a constitutional
type, you know, first amendment, equal protection,
they would definitely not appeal it because jeopardy’s
attached. There’d be no purpose. The issue i1s moot
relative to that defendant, you know, and it’s not an
overarching concern.

THE COURT: To me, it looks like a distinction
without a difference quite frankly. But if you wish to
present evidence which I don’t understand is any dis—
1s dissimilar to the trial.

MR. SAWYER: It’'s not going to be. It’'s a really
procedural technicality—

THE COURT: Right.

MR. SAWYER: —is what it is. It’s just so jeopardy
does not attach.

THE COURT: That’s fine. You can reserve that
and we’ll proceed on the motions and it would be
defendant’s motion to dismiss. So i1s he going to
present evidence?

MR. HYNES: Yes, Your Honor, it would be I guess
substantially similar evidence to the trial. I guess at
that point though, we were looking to have the—I
mean I can—

THE COURT: All right. Let’s officially call this a
hearing on the motion to dismiss. So everybody’s

rights are guaranteed and protected. So all right.
So—

MR. HYNES: Yes, Your Honor.
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THE COURT: —it’s your motion. You proceed.
Attorney Hynes, you want to take a few minutes with
your clients?

MR. HYNES: Just so we can establish the order.
(Pause)

MR. HYNES: Your Honor, defense would call Kia
Sinclair.

THE COURT: Sure, come on up. Just be careful.
There’s sort of a ramp there and TV set and
everything.

THE BAILIFF: Come around this way. Remain
standing and raise your right hand.

KIA SINCLAIR, DEFENDANT, SWORN

THE BAILIFF: Have a seat, ma’am. State your
name and spell your last name.

THE WITNESS: Kia Sinclair, S-I-N-C-L-A-I-R.
COURT: Go ahead, Mr. Hynes.
DIRECT EXAMINATION
BY MR. HYNES:

Q And Kia, can you give us a little background
about your involvement with Free the Nipple?

A So I actually am one of the main people who
started the Free the Nipple movement here in New
Hampshire. It was last summer 2015 and basically
the reason I started it and become passionate about it
was because I had my first son in July of 2014 and I
breastfeed him. He’s two; I actually still nurse him.
And I realized that there was a very big stigma on
breastfeeding and you know women are asked to
cover up or leave, go in the bathrooms, and such.
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And long before I had ever heard of Free the
Nipple, I had already come to the conclusion that
because we hypersexualize breasts and specifically
the nipple of females and we censor them, we consider
them pornographic and taboo, that directly is what
results in that stigma and basically the idea is if we
say that nipples are harmful to children, it’s that
sentiment that, you know, causes that stigma and
also I think it’s a direct contribu—contributes to the
low breastfeeding rates that the United States has
compared to the rest of the world.

Q All right. Thank you. And in regards to this case,
were you arrested for appearing in Laconia with your
nipples exposed in public?

A Yes.

Q Okay. And so you don’t dispute that at all?
A No.

Q Okay. And what was your—

THE COURT: What doesn’t she dispute?
MR. HYNES: Sorry.

THE COURT: Whether or not she was arrested or
whether or not she was—didn’t have whatever you
want to say, appropriate clothing I guess.

MR. HYNES: All right.
THE COURT: What was—

THE WITNESS: I purposely engaged in civil
disobedience knowing that the City of Laconia has an
ordinance against the exposure of the female nipple
and areola.
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Q All right. And I'll try to give you a little more
direct questions. And so in regard to that, you
appeared in public with your nipples exposed?

A Yes.

Q And what was your purpose or intent behind
doing so?

A  On one hand, I-t’s a lifestyle choice that I
choose. I whenever I go to a beach or, you know, if it
suits me, I don’t wear a shirt and I don’t cover my
nipples. But in this specific incident, I was protesting
Ginger’s case where she had been arrested a few days
prior.

Q Okay. And is it your understanding that New
Hampshire state statute does mnot have any
prohibition on that conduct that you're—

MR. SAWYER: Objection.
THE COURT: Yeah, calls for a legal.
MR. HYNES: All right.

BY MR. HYNES:

Q Have you been arrested elsewhere for this
conduct in New Hampshire?

A No.

MR. SAWYER: I'm going to object, Judge.
THE COURT: It’s not relevant.

MR. HYNES: It's—

THE COURT: It’s not relevant whether or not
she’s got arrested.

BY MR. HYNES:
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Q Okay. So part of your purpose was protesting
Laconia’s ordinance?

A Yes.
Q All right.

A Tve been to Laconia though before with my
nipples exposed and I hadn’t had any trouble.

Q All right. And did you have—did you come into
contact with anyone other than the police that day
while your nipples were exposed?

A No.
Q And where were you located?

A Weirs Beach.

Q Okay. And did anyone come up to you and
express their concern?

A No.

Q And in regards to your protest, were you—I
guess how were you—were you just there with your
nipples exposed or—

A Yeah, I was riding in the car, actually I didn’t
have a shirt on. I just has a skirt and when we got on
the beach, I immediately went swimming for a few
minutes and then when the police officers came, I was
actually laying on my stomach sunbathing.

Q Okay. And did the police have any discussion
with you?

A Sort of. I think there was a lot that was kind of
left unsaid.
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They just basically came right up and said we're
here to tell you to cover up or we're going to arrest
you.

Q All right. And what did you respond, if any, to
that?

A T said okay, I want you to arrest me.

Q All right. And on that particular day, do you
recall if you saw any men on a shirt (sic) with their
nipples exposed?

A Yes.
Q Or on the beach with their—thank you.

A Yes, I saw several. And when I was in the
cruiser, arrested, as we were driving to the station,
there was a man that was shirtless jogging down the
road.

Q All right. And do you feel you created any safety
hazard by engaging in your contact—conduct?

A No.

Q All right. Do you feel the health of the public
was endangered by your conduct?

A No.

MR. HYNES: Thank you. I don’t have any further
questions at this time.

THE COURT: Okay. Mr. Sawyer, any questions for
Ms. Sinclair?

MR. SAWYER: Just briefly.
CROSS-EXAMINATION
BY MR. SAWYER:
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Q Just briefly, this was on May 28th; is that
correct, that you were given the summons and—

A T believe so, yeah.

Q And you said you were topless without any
covering of your breast or nipples, correct?

A Yes.

Q You actually started your answers by talking
about how society views the female breast in a
sexualized manner.

A Yes.
Q You agree with that?
A Yes.

Q Okay. And you—but you disagree with that
premise. But you acknowledge that is an American
society specifically New Hampshire anyway that that
is—the female breast is sexualized?

A Yes, I compare it to how 80 years ago men—their
nipples were also sexualized and illegal.

Q You would agree that over the course of time,
people’s views change on different things?

A Yes. And that’s my goal is to change that
perception and it’s a slow going thing. But it won’t
happen overnight, but without any kind of victories or
being allowed to, it’ll never change.

MR. SAWYER: I have no further questions.
THE COURT: Okay. Mr. Hynes, any follow-up?
MR. HYNES: Briefly.

THE COURT: Sure.
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REDIRECT EXAMINATION
BY MR. HYNES:

Q Have you appeared in Laconia before with your
nipples covered but breasts otherwise exposed?

MR. SAWYER: Objection.
THE COURT: What’s the objection?

MR. SAWYER: It’s beyond the scope and I'm not
sure what it’s about.

MR. HYNES: TI'm looking to address that the
statute covers specifically nipples as opposed to
female toplessness which I think are—

THE COURT: I'll let him ask the question. What
was the question? I'm confused.

MR. HYNES: If you have appeared in Laconia with
your—without a shirt on with your nipples covered
but breasts otherwise exposed?

THE COURT: Gotcha.
THE WITNESS: Yes, I have.
BY MR. HYNES:
Q And were you arrested on that time?
A No.
MR. HYNES: Thank you. Nothing further.
THE COURT: Okay. Mr. Sawyer.

MR. SAWYER: Nothing further at this point,
Judge.

THE COURT: Okay. Thanks, Ms. Sinclair. You can
step down.
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THE WITNESS: Thank you.
THE COURT: Mr. Hynes.

MR. HYNES: Thank you. Your Honor, the defense
would call Ginger Pierro.

THE COURT: Okay.

BAILIFF: Just remain standing. Raise your right
hand.

GINGER PIERRO, DEFENDANT, SWORN

BAILIFF: Have a seat. For the record, state your
name and spell your last name please?

THE WITNESS: Ginger Pierro, P as in Peter, I-E-
R-R-O.

THE COURT: Mr. Hynes.
MR. HYNES: Thank you.
DIRECT EXAMINATION
BY MR. HYNES:

Q And Ginger, do you agree that you appeared in
Laconia with your nipples exposed on the date you
were arrested?

A Yes.

Q And what was your purpose or could you give
some background regarding that incident?

A Well, my purpose was to enjoy the beach.

Q Okay. And did you have any confrontations with
anyone at the beach that day?

A Yes.
Q And what occurred then?
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A 1T was violently harassed.
Q Okay. And was that by police or citizens or—
A Several citizens.

Q Okay. And—

A Their problem seemed to be not just—not that I
was topless, but that I was enjoying myself.

Q All right. And what do you mean by enjoying
yourself?

A I'm an athletic woman, I do yoga, these things
take a lot of work and they take space. I was asked if
I could do that in my bedroom and no, I can’t do yoga
on the beach in my bedroom.

Q All right. So you were performing yoga on the
beach that day?

A Yes.

Q All right. And besides your nipples being
exposed, did you have some form of bottoms on?

A Absolutely.

Q All right. So you weren’t completely nude at the
beach?

A No.

Q All right. And as far which I—do you identify as
female?

A Yes.

Q All right.

MR. HYNES: Thank you. Nothing further.
THE COURT: Mr. Sawyer.
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CROSS-EXAMINATION
BY MR. SAWYER:

Q You were performing topless yoga on the beach,
correct?

A Correct.
Q And your nipples were exposed?

A Yes.

Q And while you were doing that, you had a friend
taking photographs of you; is that correct?

A Yes.

Q And you would agree that you were a focus of
people surrounding you?

A Well, that’s their own prerogative, yes.

Q People are staring at you?

A They decided to, yes, they could stare at me.
Q Yeah, prior to—

A That they would—as they have that option to do
that to anybody else.

Q Yeah.

A I was—I believe I was providing very healthy
example of being a human.

Q And that—people were staring at you prior to
the police arriving on scene; is that fair to say?

A Yes.
Q And there were children of all ages there?

A There were.
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Q There—

A Including my own.

Q There were elderly people there?

A Yes.

Q And you heard Kia testify; is that—

A Now, I would like to say that not everybody was
harassing me. And in fact, the more people that did
harass me, the more support I got and people actually
came to defend me. I had one woman in particular
who had a very small child.

MR. SAWYER: I'm going to object.
THE COURT: There’s no question.
THE WITNESS: Okay, thank you.
THE COURT: Yep.

BY MR. SAWYER:
Q You heard Kia testify, right?
A Yes.

Q And would you agree with her that the society,
although you may not agree, would—views the naked
female breast including nipple in a sexualized
manner?

A I do agree with that. But what people think
should have very little to do with what actually ends
up somebody in a cage unless it’s going to hurt
somebody.

MR. SAWYER: I have no further questions.
THE COURT: Okay. Mr. Hynes.
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MR. HYNES: Briefly.
REDIRECT EXAMINATION
BY MR. HYNES:

Q So besides people confronting you, you said
people were defending you?

A Yes.
Q And what do you mean by that?

A 1 had one woman who seemed to move away
from me when I first began practicing with her three-
year-old daughter and when I was confronted by
three people who were yelling, screaming, swearing,
calling me names, she came up and said that this
woman is not bothering me at all and she’s being very
peaceful and that the swearing is very inappropriate
in front of children.

Q All right. So would you say some people there
supported your behavior?

A Absolutely. There were only out of everybody on
the beach, there were only actually a handful that
were upset and many people felt supportive as
humans for what I was doing.

Q All fight. [sic]

MR. HYNES: Thank you. Nothing further.

THE COURT: Mr. Sawyer.
RECROSS-EXAMINATION

BY MR. SAWYER:

Q So you’d agree this day at the beach turned into
kindof a disturbance?
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A No.

Q You don’t—you people having a heated conver-
sation, swearing, is a disturbance?

A They were disturbing me.

MR. SAWYER: I have no further questions.
THE WITNESS: And other people on the beach.
MR. SAWYER: I have no further questions.
MR. HYNES: Nothing further.

THE COURT: Yeah.

MR. HYNES: Ginger, you can step down.

THE WITNESS: Thank you.

THE COURT: Hold on.

MR. HYNES: Oh.

THE COURT: Ms. Pierro, were people yelling at
you or—Mr. Sawyer called it conversing with you?

THE WITNESS: They were yelling at me and I was
very sweet. I maintained this tone of voice or silence.

THE COURT: Okay. Thank you. Mr. Hynes.

MR. HYNES: Thank you. Your Honor, defense
would call Heidi Lilley to testify.

THE COURT: Sure. Ms. Lilley, come forward.
BAILIFF: Turn real slow and raise your right hand.
HEIDI LILLEY, DEFENDANT, SWORN

BAILIFF: Have a seat. For the record, state your
name and spell your last name?

WITNESS: Heidi Lilley, L-I-L-L-E-Y.
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COURT: Mr. Hynes.
MR. HYNES: Thank you.
DIRECT EXAMINATION
BY MR. HYNES:

Q And Heidi, do you agree that you were—you
appeared in Laconia with your nipple exposed on the
day you were arrested?

A Yes.

Q All refight. [sic] And what’s your background
with Free the Nipple campaign?

A Kia invited me along for the ride with Free the
Nipple in I think May of last year, 2015. She told me
about it and it was something that I believed in. Not
so much for the same reasons that she did, but as a
feminist, I believe in the equality of the male and
female.

Q Okay. Thank you. And in regards to your
involvement with the movement, have you testified
before the legislature?

A Yes.
Q All right. And was that on this issue?
A Yes.

Q And are you aware—did you testify in front of
the house committee?

A Yes.

Q All right. Do you—was that bill really—what
was that bill about in your opinion?
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A That was regarding the changing of the law to
make it illegal for a woman to be—have bare breasts
in the State of New Hampshire.

Q All right. And to your understanding, was that
bill defeated?

MR. SAWYER: Objection.

THE COURT: What’s the objection?

MR. SAWYER: It’s a legal question, Judge.
THE COURT: Okay. It is a legal question.
MR. HYNES: Okay.

THE WITNESS: It is legal in the State of New
Hampshire to—

THE COURT: Ma’am. Ma’am.
MR. HYNES: That’s fine.
THE COURT: Ma’am, there’s no—
THE WITNESS: —to—
BY MR. HYNES:
MR. HYNES: TIll ask you questions, ma’am.
THE COURT: Ma’am, there’s no question.

Q Okay. And in regards to you being involved with
Free the Nipple, have you had support through
others?

A Absolutely.
THE COURT: What was the question?

MR. HYNES: In regards to being involved with the
Free the Nipple movement, have you received
support—
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THE COURT: Gotcha. Gotcha.
MR. HYNES: —from others.
THE WITNESS: Absolutely.
MR. HYNES: All right.

BY MR. HYNES:

Q So it’s not everyone who disagrees with this
conduct?

A No.

Q And specifically on the day you were arrested,
was there a reason you were—your nipples were
exposed to the public that day?

A Absolutely. I was very—I was at the beach the
day that Ginger was arrested and I was very
distressed at her arrest. And I was there in protest
and I announced to the arresting police officer that I
was acting in a protest and that I did not believe that
I could be arrested for protesting. But they arrested
me regardless. I was acting very civilly, sitting in a
chair without a top.

Q All right. And during this past year, did you
testify to the Laconia City Council regarding this
ordinance?

A Yes, I did.

Q You asked them to repeal it?
A T did. I was asked to go home.
Q All right.

A I was treated—well, I was asked to go home.
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Q All right. So they didn’t repeal the city ordinance,
correct?

A No, they did not. They did not hear me.
Q Okay.
A They don’t—did not listen to me.

Q All right. And were you harassing anyone during
your conduct that day?

A T don’t think I was harassing here at all.
Q All right.
A But other than Kia, nobody.

Q All right. Were—did people come up to you and
approach you?

A Not at all.

Q All right. And did you have any discussion with
the police officer that day?

A Yes.
Q And what was that discussion about?

A I told him—he asked why we didn’t do this—
where 1n Concord, where it would count and we said
because we had already done it in Concord where it
counted. And that it was legal in New Hampshire.
That it was only illegal in Laconia and that this is
why I was protesting in Laconia.

Q All right.

A That’s about the only real conversation.
Q Thank you.

MR. HYNES: And no further questions.
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THE COURT: Okay. Mr. Sawyer.
CROSS-EXAMINATION
BY MR. SAWYER:

Q You've seen the Laconia City ordinance, right?
A T'm sorry.

Q You've seen the Laconia City ordinance—

A Yes.

Q —prohibiting public nudity?

A Yes. Yes.

Q And you knew on—it was the 31st, right, was
when you were there?

A Yes.
Q And you—
A T'm not sure of the date.

Q You knew on that date that you were by your
actions, you were—your conduct, you were violating
that ordinance?

A Yes.

Q And you testified that you've tried to have that
ordinance changed?

A Yes.

Q You went to the city council meeting?

A Yes.

Q You could also have written letters to the editor
of papers which you have done?

A Thave.
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Q Is that fair to say?

A Actually, no, I have not.

Q Okay. But you've seen letters, correct?
A Yes, I have seen.

Q And you can do that yourself, right?

A Yes, I could.

Q You could actually phone or write letters to the
city councilmen, individually?

A T have. I have.

Q You could protest or advertise your cause—
A And I've done such since—

Q —in various ways?

A —the arrest date. I have done such.

Q Through social media?

A Yes.

Q Through the regular media?

A Yes, sir.

Q You could stand out on the corner with signs?
A Yes, sir, I have.

Q You could stand on the beach with signs fully
clothed and—

A Yes, sir.

Q —advocate your position?

A Yes, sir.
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Q Without—all those things would not cause you
to violate the city ordinance; would you agree with
that?

A That’s correct.

Q So you chose to take it upon yourself to violate
the ordinance to give attention to your cause?

A That’s correct.

Q How long has the Free the Nipple movement
been in effect?

A In the State of New Hampshire?
Q Yes.
A For a little over a year. About a year and a half.

Q And youre aware that the city ordinance was
passed in 1998?

A Yes, sir.

Q So you’re not saying that the ordinance was in
response to advocacy groups claiming discrimination?

A Absolutely not.
MR. SAWYER: I have no further questions.

THE COURT: Okay. Mr. Hynes, anything further
of Ms. Lilley?

MR. HYNES: Thank you, Your Honor. Nothing
further with this witness.

THE COURT: Good. Thanks, Ms. Lilley. You can
step down.

MR. HYNES: Your Honor, the defense would call
Sgt. Black to the stand.
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THE COURT: Sure. Come on down, Sarge.

THE BAILIFF: Remain standing and raise your
right hand.

SGT. BLACK, WITNESS FOR THE DEFENDANT,
SWORN

THE BAILIFF: Have a seat.
THE WITNESS: Thank you.

THE BAILIFF: For the record, state your name
and spell your last name.

THE WITNESS: Sgt. Black, B-L-A-C-K.
DIRECT EXAMINATION
BY MR. HYNES:

Q And Sergeant, youre a police officer with
Laconia?

A Tam.

Q All right. And part of your job is to enforce city
ordinances?

A Yes, sir.

Q All right. And what i1s your involvement with
this case?

A On May 28th, we received several calls about a
female on Weirs Beach doing nude yoga. So I
responded with one of my officers.

Q Okay. And when you responded, did you have
contact with Ginger Pierro?

A Tdid.
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Q All right. And was her nipple exposed on that
time?

A Yes, sir.

Q All right. Did you notice any men on the beach
with their nipples exposed?

A Yes.

Q All right. Have you ever arrested any males for
having their nipples exposed in public in Laconia?

A No.

Q Okay. All right. What, if any, is the difference
between the male and the female nipple?

MR. SAWYER: Judge, I'm going to object.

THE COURT: Keep the noise down. You
understand me?

UNIDENTIFIED SPEAKER: Yes, sir.
THE COURT: Thank you. Objection?

MR. SAWYER: I mean if he’s asking for a scientific
biological reason, I don’t think he’s qualified to
answer that.

THE COURT: I would agree.

MR. SAWYER: I think it’s common lay terms in
terms of the difference between a male and female
nipple as indicated in my pleading, Judge, in terms of
opinions from justices. There i1s a physiological
difference as indicated in case law. I don’t think this
witness 1s the appropriate witness to go into that.

THE COURT: Okay. Mr. Hynes.
MR. HYNES: I can reword it.
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BY MR. HYNES:

Q So you have no medical training to state that
there 1s a difference between a male and female
nipple, correct?

A No.

Q All right. Now, when someone has their nipple
exposed in public, what health issue does that create?

MR. SAWYER: Objection.

THE COURT: Yeah, I would think it—you better
lay a foundation that he would have the expertise to
make that determination. Otherwise, there would be
objection.

MR. HYNES: Right, well, Your Honor, part of the
State’s argument i1s that they passed the statute
based on safety, health, and morals. And I suggest
that the legis—or the city council can’t just broadly
state that that’s their intent. They would actually
have to show that it is actually related. So I suggest
it’s the State’s burden in that behalf. I was trying to
elicit from the officer testimony on that. Otherwise, I
suggest the record’s going to be absent on that. That
the State I would suggest would have to show not just
that the statute claims it, but that it actually occurs.

THE COURT: Mr. Sawyer.

MR. SAWYER: I believe that the case law and it’'d
take me a minute to find it, but indicates you don’t
have to look behind the actual studies that were done.
I mean if there is a plausible explanation that
supports the legislative body’s determination, that’s
what it 1s. You don’t dig down and look for studies
that support that. As long as it’s related to that I
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believe. And I can find it if I could have a moment.
But I believe it’'s—I don’t know if I referenced—

THE COURT: Are we going to have testimony from
city councilors that passed the ordinance to determine
that there in fact was consideration of that? I mean
that there are studies out there is one thing. It’s
another thing to say that I'm supposed to attach those
studies to the mindset of the city councilors who
passed the ordinance.

MR. SAWYER: Judge, I think it’s public health/
public safety does not mean necessarily the biological
or physiological health of—

THE COURT: I'm not suggesting that there is a
medical basis for it, but I would think that in the
conception of ordinances, that in passing it, that there
would be a legislative intent behind the act that in
some jurisdiction somewhere there may have been
studies, but I don’t think that I can impute the
knowledge of those studies directly to the city council
who passed the ordinance.

MR. SAWYER: Can I have a moment, Judge?
THE COURT: Yeah.
(Pause)

THE COURT: Mr. Sawyer, would it be fair to say,
I'm just putting this out there, would it be fair to say
that Officer Black does not have personal knowledge
of whatever safety or health issues there are? He
doesn’t have a basis of that opinion?

MR. SAWYER: Well, what I can say is he doesn’t
have—he can’t be put in the place of the city council. I
agree with that.



116a

THE COURT: Right.

MR. SAWYER: I mean I think he could come up
with—I probably can ask him the answer in terms of
the disturbance that was caused by this.

THE COURT: Well, I think that’s another issue.

MR. SAWYER: Which is a public safety issue which
1s, you know, a more—

THE COURT: Which is on that day.
MR. SAWYER: Yes.

THE COURT: Whether or not, but it’s not in
regards to the conceptualization and drafting of the
ordinance per se.

MR. SAWYER: That is correct.

THE COURT: Bursae [sic] I can’t make that
connect.

MR. SAWYER: And I don’t think that 1is
respectfully your role in this proceeding. The burden
1Is on the petitioner to show that this 1is
unconstitutional.

THE COURT: Uh-huh.

MR. SAWYER: And is not a valid ordinance. It’s
not on the State. This ordinance was passed by
elected officials in the City of Laconia based—who are
elected by the citizens of this community.

THE COURT: What would you say to the issue of
notice to the defendants as to what is a risk to safety
or health by those actions?

MR. SAWYER: That was the—there was a purpose
and basis for the ordinance. They don’t have to be put



117a

on notice as to the basis for the ordinance. They have
to abide by the ordinance. Just like I don’t have to
know why the legislature chose to make it a
requirement that only so many milligrams of MTBE
can be in a well. They made that choice.

THE COURT: Uh-huh.

MR. SAWYER: But, you know, through the
legislative process, giving the power to DES and the
EPA to make that choice. I don’t have to know why
they made that choice. What the reasons were. I can’t
say well, they haven’t told me why that’s illegal so I'm
going to ignore that.

THE COURT: Okay.

MR. SAWYER: The fact that they passed that rule,
I have to follow. That’s what they have to know is
that there is a rule in place. And they have to follow
it.

THE COURT: Mr. Hynes.

MR. HYNES: Thank you. I can ask more direct
question related to that day.

THE COURT: Sure.
DIRECT EXAMINATION CONTINUED
BY MR. HYNES:

Q On the day you made an arrest, was there a
health i1ssue by Ginger’s nipple being exposed in
public? There wasn’t any health—you weren’t worried
about any anyone getting sick, right?

A No.

Q Thank you. Now, did you arrest Ginger for
disorderly conduct?
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A No.

Q All right. So it’s fair to say she wasn’t acting
disorderly?

A We arrested Ginger for the city ordinance
violation.

Q All right.
A And she was not acting disorderly per the RSA.

Q And is it fair to say that absent this ordinance,
you wouldn’t have arrested her?

A That is correct.

Q And how do you determine the difference
between a female nipple and a male nipple?

A There are several differences. The female nipple,
you can breastfeed. There’s one of the differences
there. I'm not able to do that. And a female can. So
there’s one difference.

THE COURT: I don’t think that was the question.
BY MR. HYNES:

Q How do you decide who you're arresting?

A If they're in a violation of the ordinance.

Q All right. And part of that violation of the
ordinance requires the person to be a female, not a
male, correct?

A Correct.

Q So how do you make the determination that
someone’s female, not a male?

A Outwardly appearances are generally pretty
obvious.



119a

Q So you base it on their outwardly appearances?

A I can tell the difference I would say always
between a male and female.

Q Just by them not wearing a shirt and having
their nipple exposed?

A Can you restate?

Q All right. You said you can—you say always or
generally tell the difference?

A Yeah, I can tell who’s male and female. I think
most people can do that.

Q Do you base that by hair length? What are you
basing that on?

A Well, you're asking me to tell you how I can tell
a male is a male and a female is a female?

Q Well, it’s your understanding you can arrest
someone for having their female—for a female having
their nipple exposed, but not the male having their
nipple exposed.

A Uh-huh.

Q So I'd like to know how you’re deciding who to
arrest and who not?

A Okay.

MR. SAWYER: I think he’s answered that question,
Judge.

THE COURT: Yeah, I believe he has answered that
question.

MR. HYNES: All right.
BY MR. HYNES:
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Q And was Ginger provoking anyone that day that
you saw?

A Provoking? We received numerous calls of pole
[sic] complaining that there was a female on the
beach doing nude yoga. Exposing her breasts and that
there were numerous children and families there.
So we were getting numerous complaints from
citizens on the beach.

Q Okay. And prior to that day, did you—were you
aware of this ordinance?

A Yes.

Q Okay. And did you respond to those people who
were making complaints?

A Yes.
Q And what, if anything, did you tell them?

A Well, I received an initial call from one person
advising that this is what was happening. I advised
him that we were sending units out. And then when I
responded to the beach, I was approached by several
groups of people saying she’s over there. There’s a
female who’s nude and I told them to remain where
they were, we would go talk to the person doing the
nude yoga and that we would address the issue with
her.

Q All right. And just to clarify, when you used the
word nude, you refer to how Laconia has defined it to
mean that a nipple is exposed? Not fully without
clothing, correct?

A That’s correct, sir.

Q Okay. So people called in their complaint because
Ginger’s nipple was exposed?
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A That’s correct.

Q And they didn’t indicate that Ginger was other-
wise harassing them or anything like that?

A The complaint was that she was nude or with
her nipples out.

Q Okay. And you wouldn’t arrest a female if her
nipple was covered, correct?

A No.

Q So it’s not actually the female breast that
apparently is the problem. It’s the female nipple?

A Ordinance specifically speaks about the nipple
being exposed.

Q And so if someone’s—a female’s breast i1s ex-
posed but her nipple is otherwise covered with tape or
something, you wouldn’t arrest that person, correct?

A No, I would not.

Q Have you ever received calls or complaints
regarding that?

A TI'm sure I have over my last 12 to 13 years here.

Q All right. And you would respond to that person,
it’s not against the law, I'm not going to arrest that
person?

A That’s correct.
Q Okay. So the nipple is what’s offending people?
A They’re not—I'm going to restate.

MR. SAWYER: I'm going to object, Judge, in terms
if he’s asking the officer to speculate as to—
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THE COURT: I think it’s speculation on the part of
the officer unless he had direct information from a
witness as to what exactly it was that they were
concerned about.

BY MR. HYNES:
Q Do you live in Laconia?
A No.
Q All right. But you work in Laconia obviously?
A Yes, sir.

Q Are you personally offended or distraught if you
see female’s nipples?

MR. SAWYER: Objection.
THE COURT: How is that relevant?

MR. HYNES: Well, ultimately I think the State’s
going to try to show that—part of their argument was
tourism and that the city council is ultimately
representing the people. I'm just trying to show that
depending on the answer that not everyone agrees
with said position.

MR. SAWYER: I would agree with that.
MR. HYNES: That’s fine.

MR. SAWYER: Obviously, his clients don’t agree
with that, Judge.

MR. HYNES: Right.
THE COURT: Yeah.

MR. SAWYER: But that’s the purpose of the legis-
lative process.
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THE COURT: But it has nothing to do with
whether or not the officer has any—

MR. SAWYER: Exactly.
THE COURT: —feelings one way or another.
MR. HYNES: All right. That’s fine.

THE COURT: I would hope it wouldn’t have any-
thing to do with it.

MR. HYNES: Thank you, Your Honor, nothing
further.

THE COURT: Okay. Mr. Sawyer, questions for
Officer Black. Strike that. Sergeant Black.

CROSS-EXAMINATION
BY MR. SAWYER:

Q Sgt. Black, you responded on the 28th which
was a Saturday around 3:43?

A Yes, I did.

Q And that was to the phone calls about somebody
doing nude yoga on the beach?

A That is correct.

Q And how many officers responded to that?
A Myself and one other officer.

Q And who was the other officer?

A Officer Holly Callanan.

Q And could you—strike that. When did you
respond to—where’d you park? In the parking lot of
Endicott Beach or on Lakeside Avenue?

A I parked in the parking lot of Endicott Beach.
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Q And do you know where Officer Callanan had
parked?

A She parked right up as close to the beach as you
can.

Q And did you—you came in with your lights and
sirens blaring I'm assuming?

A No.

Q You just came in and parked the car?
A We just parked.

Q Okay.

A No lights, no sirens.

Q Okay. And you—where did you go once you
parked the car?

A We were directed to a female near the lifeguard
stand.

Q And when you were directed in that direction, I
assume you looked in that direction?

A Yes.
Q And what did you see happening in that area?

A There was numerous people, families, out on the
beach.

Q When you say families, can you define what you
mean by families?

A Adults with children, moms, dads, kids.

Q And what was happening near the lifeguard
stand?
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A There was a female on a beach towel sitting
down doing yoga.

Q And was there anybody else around her?

A There was also a male I believe who was with
the female who was taking photographs of her.

Q And how would you describe him taking
photographs? Was it—how—just can you paint a
picture for the Judge in terms of how the photographs
were being taken?

A Yes, he was—there was a male who was there
just taking photographs of her and just as she’s doing
her yoga poses and as we approached, I believe he
was taking photographs of us and just—

Q What kind of camera was it? Was it—
A It was a very large camera with a big lens.
Q Was there a flash attached to that camera or?

A 1 don’t know if there was a flash. But it was a
nice, nice camera.

Q How far away from this woman was he when he
was taking the photographs?

A Oh, five to ten feet. Not very far.

Q And was it like a photo shoot where he’s getting
different angles and moving up and down and taking
photographs or was it—

A He was moving around. I didn’t pay too much
attention to him at that point.

Q Besides the gentleman that was taking photo-
graphs, were there other people watching this
individual doing the yoga?
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A Yeah, there was lots of people all around that
area. It was very, very—it was a lot of people at the
beach that day.

Q Okay. But what I'm saying, I know there were a
lot of people, but were there a lot of people watching
her do the—

A Oh, yeah, there was—this i1s what people’s
attention was directed at.

Q So when you saw her doing yoga and is she
present in the courtroom today?

A She is.

Q Where is she?

A She’s seated here at the defendant’s table?
Q Wearing what?

A A pearl necklace and a grey shirt.

THE COURT: The record will reflect that the
officer has identified Ms. Pierro.

BY MR. SAWYER:

Q And is Ms.Pierro a male or a female as far as
you know?

A A female.

Q And did you—when you responded to—did you
refer to her in a certain way? Did you say ma’am or
miss or how did you—or say, hey, you?

A T'm sure it was either ma'am or miss. I don’t
recall which, but—

Q And was there any statement from her that
that’s not correct? I'm not—I'm a man?
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A No.
Q I'm a mister?
A There was nothing to that.

Q Describe your interaction with her when you
first approached her?

A Officer Callanan and I approached her and I
allowed Officer Callanan to make initial contact. She
began to speak to Ms. Pierro who began to—or who
just ignored us as we asked her to place clothing on,
advising her there was a city ordinance prohibiting
exposing herself. And she just ignored us and
continued to do yoga.

Q Okay. When you first were responding to her,
how were you talking? Was it similar to the way
you're speaking now or you had a more angry tone or
how would you describe your tone of voice when you
were talking to her or Officer—

A Just a direct tone. When I'm addressing some-
body, I want them to hear me, know that I'm
speaking to them. I identify myself as an officer to
her. I was quite close to her so that she could hear
me. There was no mistake in that.

Q Okay. How close were you to her?
A Right next to her.

Q Okay. Was she—this yoga pose that she was
doing, was that—she on the ground or was she
standing in some—bent over? How would you
describe it?

A She was seated and she was reaching for—doing
some sort of stretch.
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Q And how were you dressed that day?
A As I am today in a short sleeve uniform.
Q And so you asked her what again?

A I advised her to cover up, that there was an
ordinance, that we had been called there because
numerous people were complaining that she was
nude.

Q And you said she ignored you?
A She ignored me.

Q Did you ask again?

A Several times.

Q And did you give any warnings to her or any
statements to her about if she did not cover up what
would happen?

A T advised her that if she did not comply, that she
would be charged and arrested.

Q Had she covered up on your first request, what
would have happened?

A That would have been it and we would have
given her a warning and she would have been able to
enjoy the rest of the day there.

Q Was she eventually placed into custody?

A She was.

Q Was she told this by you or Officer Callanan?
A Yes.

Q Who told her that she was under arrest or—
A Officer Callanan did.
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Q And prior to that happening, did the defendant
ever indicate that she was going to put something on
or refused? Did she say anything?

A She began to speak about case law that we were
unable to enforce the city ordinance.

Q And when she was told she was under arrest,
what happened then?

A She complied immediately.
Q And was she placed in handcuffs?
A She was.

Q And was she still fully exposed at that point in
time? Her chest?

A Her chest and nipples, everything was fully
exposed.

Q And did you do anything to try to have her
covered up?

A There was no clothing nearby, so I asked a
bystander if we could have their towel and a lady
gave me a pink towel that we wrapped around her.

Q Did anything happen as you walked back toward
the cruisers?

A Can you read [sic] that?

Q Did anything happen as you walked back
towards the police cars?

A As we began to walk her away, a bunch of people
began to clap.

Q You were asked questions by Attorney Hynes at
length about whether or not you can tell the
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difference between a male and a female. How old are
you, Officer Black?

A Thirty-five.

Q And are you in relationship?
A I'm married.

Q And you have children?

A T do.

Q Okay. And during your 35 years on this earth,
have you had occasion to come in contact with the
different genders?

A Yes.

Q And if I were to ask you to point to every person
in this courtroom and for the most part you could
1dentify whether appeared to be a male or female?

A Yes.

Q Obviously youre not looking at their actual
genitals, right? We're all clothed.

A Correct.

Q But you can give a good faith or a belief as to
what they are?

A Yes.

Q Have you come across a transgender individual
before?

A Thave.

Q Okay. And it’s—I think that’s what Attorney
Hynes was trying to point out. There’s some occasions
where it may not be evident that the person is one
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gender or another. Do you have any doubt that Ms.—
the defendant is a female?

A No.

Q Had she told you afterwards that she was in fact
a man, would you have unarrested her?

A If we could—yeah, if we could say she was a man
after further investigation, yes.

MR. SAWYER: I have no further questions.
MR. HYNES: Thank you.
REDIRECT EXAMINATION
BY MR. HYNES:
Q Is the beach open to the public?
A Ttis.

Q All right. So both men and women could be at
the beach?

A Correct.

Q But men could be topless and women can’t? Or
have their nipples exposed but women cannot?

A Yes.

Q And this ordinance doesn’t apply just to the
beach. It’s anywhere in public in the entire City of
Laconia, correct?

A I would have to review it, but I believe that’s
how it’s written, yes.

Q All right.
MR. HYNES: Thank you. Nothing further.
THE COURT: Okay. Mr. Sawyer.
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MR. SAWYER: I have nothing further.

THE COURT: Sgt. Black, you may step down.
THE WITNESS: Thank you.

THE COURT: Mr. Hynes.

MR. HYNES: Your Honor, the defense has no more
witnesses on this issue.

THE COURT: State?

MR. SAWYER: State would call Sandra Smith to
the stand.

THE COURT: Ms. Smith. There’s a slight ramp
there, Ms. Smith. Just be careful.

THE BAILIFF: Remain standing and raise your
right hand. Your right hand.

SANDRA SMITH, WITNESS FOR THE STATE,
SWORN

THE BAILIFF: Have a seat. For the record, state
your name and spell your last name.

THE WITNESS: My—Sandra Smith, S-M-I-T-H.
THE COURT: Mr. Sawyer.
DIRECT EXAMINATION
BY MR. SAWYER:
Q Ms. Smith, what do you do for work?
A T work for Easter Seals.

Q And what is your job there?

A 1 take disabled clients out to beaches, jobsites,
and a lot more what we do.
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Q And on May 31st of this year, did you have
occasion to—were you working on that day?

A Yes, I was.
Q And how many clients did you have?

A T had one client and my other two staff had their
clients.

Q So there was three staff and three clients?
A Yes.

Q It’s a one to one?

A One to one.

Q And what was your outing that day?

A My outing day just enjoying—the client enjoyed
theirself on the beach and have lunch.

Q And what beach did you enjoy?
A Weir Beach.

Q Weirs Beach?

A Yep.

Q And did anything happen during your beach day
that day?

A There’s a thing happened that’s the lady came
down and walked past us with no shirt on. She
walked down to the beach, you know, and I knew it
wasn't proper and approved. And I just called the
police because I don’t think it was right. And the
police responded.

Q And when you say the woman, do you recognize
the woman that you saw?
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A Yes, I do.

Q Can you point to her and identify a piece of
clothing that she’s wearing?

A She’s sitting right—she’s got a black sweater on
and she’s got the red—

Q The red top?
A —top.

THE COURT: The record will reflect that Ms.
Smith has identified Ms. Kia Sinclair.

BY MR. SAWYER:

Q And Ms. Smith, I don’t mean to be impolite here,
but are you a male or female?

A T'm a female.
Q And how old are you?
A I'm 51.

Q And in your 51 years, have you been able to
determine you see somebody whether or not they are
a male or female

A Pretty much, yeah.
Q And is Ms.—was Ms. Sinclair a male or female?

A Female.

Q Were you the only one looking at or noticing Ms.
Sinclair walking topless down the beach?

A No, some of the staff I worked with saw the
same thing.

Q Okay. Besides the staff, were there other
people at the beach besides the six of you?
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A Oh, yeah, there was kids—yeah, they're all
watching them walking down.

Q And when you saw Ms. Smith, which I think it’s
stipulated to, there was no covering of the nipple.

MR. HYNES: Right.

MR. SAWYER: So—

MR. HYNES: Yes.

MR. SAWYER: I'm not—that’s all I have.

THE COURT: Okay. Mr. Hynes, questions for Mrs.
Smith?

MR. HYNES: Yes, thank you.
THE COURT: Yep.
CROSS-EXAMINATION
BY MR. HYNES:

Q Your testimony was you didn’t think it was right
that she had her breasts and nipple exposed?

A No, I don’t think it was right.
Q All right.
A Not when you got kids.

Q All right. Did any kids complain about this
conduct?

A No, they just laughed because the clients I work
with, they don’t understand so they just laughed.
That’s all they did.

Q All right. And do you think it’s right for a male
to be on the beach with his nipple exposed?

A Yes, I do.
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Q Why is that right?

MR. SAWYER: Objection.

THE WITNESS: The—

THE COURT: The objection is?

MR. SAWYER: Her opinion is not relevant to—
THE COURT: It isn’t relevant, is it, Mr. Hynes?

MR. HYNES: Well, she’s testifying one’s right and
one’s—not the other. I'd like to know the basis of that
conclusion. I mean the State’s ultimately trying to
show why—what the statute is intended to do.

THE COURT: Well, you can change your question
then.

MR. HYNES: All right.
BY MR. HYNES:

Q I guess I'll back up. What’s not right about the
female nipple being exposed?

MR. SAWYER: Objection, Judge. I mean the let the
question go, but it’s not relevant. The issue 1is
whether the—she’s not here to speak for the entire
citizenry of Laconia or New Hampshire. She’s not
here to speak for society. She has her own individual
opinion which is not relevant for the validity of the
city ordinance.

THE COURT: Mr. Hynes.

MR. HYNES: She’s purportedly the alleged victim
or I'll back up.

BY MR. HYNES:
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Q Did you make the phone call to the police that
day?

A Yes, I did.
Q All right.

MR. HYNES: Your Honor, she’s the one reporting
this. The State is trying to say there’s a disturbance.
I would suggest if someone is offended, we should
know why. If the State’s going to have—

THE COURT: I'll allow you to ask that question.
BY MR. HYNES:

Q So what don’t you think was right about a
female having her nipple exposed that—

A T don’t think it’s right. I really don’t.
Q Is that based on a religious belief?
A Yes, it 1s.

Q All right. Now, other than having her nipple
exposed, was she harassing you?

A Oh, no.

Q Okay. She was just there pretty much keeping
to herself?

A Yep.
Q Okay.
MR. HYNES: Thank you. Nothing further.
THE COURT: Mr. Sawyer.
REDIRECT EXAMINATION
BY MR. SAWYER:
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Q Besides a religious belief, were you brought up
to have modesty about your breasts and nipples?

A Uh-huh. Not to be exposed. To be covered.
MR. SAWYER: I have no further questions.
THE COURT: Mr. Hynes.

MR. HYNES: Nothing further.

THE COURT: Okay. Thanks a lot, Ms. Smith. You
can step down. Mr. Sawyer.

MR. SAWYER: The State calls Ian Davis.
THE COURT: Okay.
THE BAILIFF: Raise your right hand.

TAN DAVIS, WITNESS FOR THE STATE,
SWORN

THE BAILIFF: Have a seat. For the record state
your name and spell your last name?

THE WITNESS: Ian Davis, D-A-V-I-S.
THE COURT: Mr. Sawyer.
DIRECT EXAMINATION
BY MR. SAWYER:

Q Mr. Davis, where do you live?
A T live in Concord.

Q And on May 28th of this year at around 3:43,
where were you on that date?

A T was at Weirs Beach—

THE COURT: What's the date—was it the 28th
we're talking—
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MR. SAWYER: 28th, yep.

THE WITNESS: I was at Weirs Beach in Laconia.
BY MR. SAWYER:

Q And what were you doing there?

A 1 was just enjoying the day with my family.

Q Okay. Who is—what makes up your family?

A Nieces, nephews, uncles, aunts.

Q How old are your nieces and nephews?

A Anywhere from, I believe it was two months to
13.

Q Okay. How many nieces and nephews were
there?

A T believe that there is six. There’s a lot of them.

Q And your aunts and uncles, how many aunts and
uncles did you have there?

A Four.

Q And how old—approximately how old are they?
I don’t need an exact number. Forties, 50s, 60s?

A No, 20s, mid-20s to 40s.

Q Besides your family, were there other people
enjoying the beach that day?

A Yes.

Q And did you have occasion to call the police that
day?

A Yes, I did.
Q Why did you call the police that day?
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A T called the police because there is a woman who
was topless, with her nipples exposed, and there was
a man also taking a picture, you know, taking
pictures of her, and so I felt unsafe with their being,
you know, my nieces and nephews there, that I don’t
know what he’s taking pictures of, if he was taking
pictures of her or if it was the children. That was my
reason of calling.

Q Was this person doing yoga?
A Yes.

Q The one with the top off?

A Yes.

Q And she’s already testified that she didn’t have
anything covering her nipples.

A No.

Q Was she attracting attention by doing this?

A I believe so. I don’t know how to answer that.

Q Did you look at her?

A Yes, I did.

MR. SAWYER: I have no further questions.

THE WITNESS: Okay.

THE COURT: Questions, Mr. Hynes?

MR. HYNES: Yes. Thank you.
CROSS-EXAMINATION

BY MR. HYNES:

Q Who did you say you were at the beach that day
with?
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A Family, uncles, aunts, nieces, nephews.
Q All right. And what were you wearing that day?
A 1 was wearing a t-shirt and Board shorts.

Q All right. Have you been to the beach before and
had a shirt on?

A Yes.

Q So, ultimately, you made the choice that day to
keep your shirt on?

A Yes.

Q All right. And is it fair to say that you were more
concerned with the person actually taking the
pictures, that’s what was causing the concern?

A Twas.

Q And you weren’t concerned for your safety at any
point, correct?

A Not to mine, no.

Q Were you concerned for anyone’s safety from—or
who you identified as having their nipples—being
having their nipples exposed?

THE COURT: I'm sorry. I'm not—if he can answer
the question, he’s better than I. I don’t understand
the question.

MR. HYNES: Sorry.
BY MR. HYNES:

Q So I would tell you the person you identified is
Ginger. She didn’t cause you any concern for your
safety, right?

A No.
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Q Thank you.

MR. HYNES: Nothing further.

THE COURT: Okay. Mr. Sawyer?

MR. SAWYER: I have nothing further.
THE COURT: Okay. Thank you.

Mr. Davis, you can step down. Thank you.

MR. SAWYER: The State calls Officer Callanan to
the stand.

Would you go the stand and raise your right hand?

HOLLY CALLANAN, WITNESS FOR THE
STATE, SWORN

MR. SAWYER: Have a seat.
THE WITNESS: Thank you.
DIRECT EXAMINATION
BY MR. SAWYER:

Q For the record, state and spell your last name,
please.

A Okay. Officer Holly Callanan. Last name 1is
spelled C-A-L-L-A-N-A-N.

Q Where are you employed, Officer Callanan?

A The Laconia Police Department.

Q In what capacity?

A As a patrol officer.

Q How long have you been so employed?

A A little over six years.
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Q How old are you?

A Twenty-nine.

Q And are you a male or female?
A T'm a female.

Q Are you able to determine—distinguish between
males and females based upon their appearance?

A Yes.

Q Even if theyre fully clothed, can you pretty
much tell the difference between a male and female?

A Usually, yes.

Q And if somebody doesn’t have a shirt on, is it
easier or more difficult to tell?

A Easier.

Q TI'm going to direct your attention to May 28th of
this year, around 3:43. Were you working on that day
and time?

A I was.
Q Where were you?
A 1In this City of Laconia.

Q And were you dispatched to any particular
location around that time?

A T was, I was dispatched to Endicott Beach.
Q In reference to what?

A That we had received multiple complaints about
a female subject that was topless and doing yoga on
the beach.

Q And did you respond?
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A Tdid.
Q And when you arrived, what did you see?

A When I pulled in with my cruiser, I parked like
at the bottom of the hill, and as soon as I got out of
my car, there were several subjects that approached
my vehicle and complained about the female subject
that was doing topless yoga on the beach, and that
they were offended, and they wanted us to take some
kind of action.

Q So what did you do?

A Sgt. Black was there with me, so we—it was a
very crowded beach, so I asked the subjects that had
approached me to direct my attention to where this
female subject was, and they did so.

And we walked—she was closer to the waterline,
not back by the parking lot, so we walked over to her,
where she was sitting on the beach and she was
facing the water, so initially, her back was to us.

So I came around the right side of her and then
also, to the front of her, and I realized at that point
that she’s not wearing any shirt and her breasts, as
well as her nipples, were both exposed.

Q And did anybody speak to her at that time?

A I made attempts to speak to her. She—when we
first approached her, she was—she continued to do
her yoga poses, and I introduced myself, Officer
Callanan, Laconia Police, excuse me, and she was like
pretend, like avoiding me, like not making eye contact
with me, but pretending that she didn’t hear me. Sgt.
Black, the same thing. And then after about a minute
or so, she looked up and acknowledged that we were,
in fact, trying to speak to her.
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Q And did you have a brief conversation at that
point in time?

A T did, yes. We asked her—or I explained to her
that the reason we were making contact with her was
in reference to a Laconia City Ordinance, since her
nipples were exposed on the beach in a public place.

Q And did you ask her to do anything?

A Yes. We asked her multiple times to cover up, to
put her bathing suit top back on, or put her shirt back
on.

MR. HYNES: Your Honor, Heidi Lilley asked for a
brief recess for her to go the bathroom. I guess I—

THE COURT: Sure, go ahead. I got stuff I can work
on.

MR. HYNES: I'm sorry, I—

THE COURT: Yeah, we'll recess. That’s fine.
MR. HYNES: Thank you.

THE COURT: Officer, you can step down.

THE WITNESS: Thank you.

(Recess at 9:35 a.m., recommencing at 9:38 a.m.)

THE COURT: Officer Callanan, I just remind you
you're under oath.

THE WITNESS: Yes, Your Honor.
THE COURT: Go ahead.
BY MR. SAWYER:

Q So, you made—there was conversations about
whether or not she put her top back on?
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A That is correct.

Q And was she given warnings what would happen
if she did not?

A Yes.

Q Was she given direction as to what would
happen if she did?

A Correct.
THE COURT: So—
BY MR. SAWYER:

Q If she did, was she given direction as to what
would happen if she did put her top back on.

THE COURT: Gotcha.

THE WITNESS: Yes. We advised her that if she
covered up, if she put her bathing suit top on or her
shirt on, that she could remain at the beach without
any further issue, and there wouldn’t be any other
problems from us. We advised her that if she did not,
that we would have to take her into custody and go
from there.

BY MR. SAWYER:

Q And after those options, did she put her top back
on?

A No, she refused.
Q And so what did you do at that point in time?

A Advised her that we were taking her into
custody in reference to a violation of the city
ordinance, so she was handcuffed, walked to the
cruiser. We obtained some of her personal belongings
from the party that she was with, like her cell phone.
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I think her shoes, a cover-up, wallet, ID, personal
items, and then we—I put her in the rear of my
cruiser, seat-belted her in, and transported her to the
police department for booking.

Q And during the booking, did you give her a
summons?

A 1did, yes.

Q And also during the booking, did you enter her
information into the computer system?

A Tdid.

Q And 1s there a place on summons and on the
booking sheet in the computer for sex or gender?

A I—honestly, I don’t think that there is an actual
tab for male or female on the summons or in IMCA. 1
could be wrong.

Q If I showed you the summons, would that help
refresh your memory?

A Yes, it would. I think in IMC, there 1s a tab, but
on the summons, I don’t know. Oh, it does, yes, there
1s a tab for their sex.

Q And on this pair of summons, you put what as to
that?

A F for female.
Q And you gave that summons to her?
A That is correct.

Q And did you have a copy of her license?
A T did.
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Q And what does the license indicate her gender
1s?

A Female.

Q Without the license, were you able to determine
whether Ms. Pierro was a female or a male?

A Yes.

Q What—how?

A Her appearance.

Q What about her—

A Her anatomy.

Q What about her appearance?

A She—her breasts were exposed, and they
appeared to be female breasts. She was wearing a
bathing suit bottom upon contact with her, that didn’t
appear to be male genitalia. She appears to be a
woman. She has long hair, she talks like a woman,
she—I think she even talked about—I think she
might have been a mother. During—I'm just trying to
recall the booking conversation.

Q Yeah.
A I think she has a child.
Q The structure of her face or her neck?

A Correct. Her bone structure, her—it’s just so
obvious, like she is a woman, like that’s—

Q So all those things you take into account when
you make a judgment that this person is male or
female?

A That is correct.
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Q And some people do look more female—or more
feminine than others?

A That 1s correct.
Q Some males may look feminine?
A That 1s correct.

Q But you can make—based upon the totality, you
can make a determination whether or not?

A Correct.
MR. SAWYER: I have no further questions.
THE COURT: Okay.
Mr. Hynes?
MR. HYNES: Thank you.
CROSS-EXAMINATION
BY MR. HYNES:

Q So, in other words, sex and gender often get used
interchangeably. When you refer to gender, are you
referring to someone’s sex?

A T ask you to define the difference for me?

Q OkKkay. So if I said there’s generally accepted two
sexes, male and female, would you agree with that?

A Correct.

Q And if it said it’s generally accepted that not all
males classify, or would consider themselves males,
and not all females would consider themselves
females?

A That does occur, yes.
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Q All right. And for sake of argument, let’s just
say we consider those transgender people, would you
agree with that?

A Okay.

Q All right. So you don’t actually inquire into
anyone’s gender during this, correct? You're basing it
solely on—or you would consider their natural born
sex, male or female?

A Their natural born sex, yes.

Q Do you only make arrests for this ordinance
after a complaint’s been made?

A That’s actually the first time I've ever made an
arrest for this offense, so.

Q Have you ever made one since then?
A T have not, no.

Q Is the reason you responded 1s because a
complaint was made?

A That’s correct.

Q Okay. Other than that day, have you observed
femalesin public in Laconia with their nipple
exposed?

A T have not, no.

Q So you would enforce the law whether you agree
with it or not?

A That’s correct.

Q Even if you think it’s unfair or unjust, you would
enforce it?
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A I'm required to enforce the laws of New
Hampshire, the city ordinances within the City of
Laconia.

Q And if the Court found that law unconstitutional,
you would stop enforcing it, correct?

A That is correct.

Q And your personal health or safety wasn’t
threatened at all that day, correct?

A No, I didn’t feel threatened by Ms. Pierro.

Q And Ms. Pierro wasn’t harassing or provoking
anyone?

A Her behavior caused attention to be drawn to
her, but as far as physical violence or anything of that
nature, no.

Q All right. So it was just causing attention to be
drawn to her?

A That’s correct.

Q Thank you.

MR. HYNES: Nothing further.

THE COURT: Okay.

Mr. Sawyer?

MR. SAWYER: I have nothing further.
THE COURT: Officer Callanan, you can step down.
THE WITNESS: Thank you, Your Honor.
THE COURT: Thanks.

Mr. Sawyer?

MR. SAWYER: I have no further witnesses.
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THE COURT: Okay.
And Mr. Hynes, anything further?

MR. SAWYER: Just brief oral argument on this
motion.

THE COURT: Go right ahead.
DEFENDANTS CLOSING ARGUMENT

MR. HYNES: Obviously, this is a complicated
issue with many different components of it. While I
would suggest generally it’s the defense’s burden to
show something, a statute is unconstitutional.

In this case, where it touches upon First
Amendment or equal protection issues, those are
entitled to strict scrutiny. Apparently, the burden is
on the State to meet that, and the State, in their
motion, cited, particularly, I believe in regards to
equal protection with Browns.

A lot of federal case, and federal case law 1s
different on this issue. The federal case law only
applies intermediate scrutiny on gender issues under
the O’Brien test, and there 1s difference between
intermediate and strict scrutiny. Specifically, the
difference being the least restricted means possible.

Now whatever Laconia’s goal was in this case,
there were certainly other means to do it. If the
female, Nicole, is harming people, offending people,
causing concern for people, if Laconia wants to
regulate that so much, they could do so in a gender
neutral fashion by requiring everyone to have their
nipples covered in public, Laconia chose not to do
that.
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In regards to the First Amendment issue, I
recognize nudity, in itself, is not likely protected
under the First Amendment, but we should look at
the underlying reason for this. So while not all nudity
might be protected in certain cases, in this case, I
would suggest it 1s, where people are expressing
beliefs, protesting the—the prosecutor went to some
length to show all the different ways she could have
and they did, in fact, protest. This is just one avenue,
after all the other avenues were essentially posed.
She did all the other avenues were essentially closed.
She did all the other methods, went to Concord,
testified, testified in front of the city council here.
There was no other action that she could have taken
to get the response that she wants, which is to get the
statute called unenforceable and unconstitutional.

In regards to the issue of whether the home rule
issue and whether the State even has authority for
this statute, I would suggest that they don’t based on
Your Honor’s previous decision. That was slightly
different at the Gilford statute, different than Laconia
statute, different underlying and needling provision;
but here, where Laconia is relying on health safety
and moral, I would suggest that this time it doesn’t
rise to that.

The legislature, in this case, city council, shouldn’t
just be able to broadly assert something and—I mean
they could do that with any case, and if it is the
defense’s burden to show that it didn’t meet that, I
would suggest we met that in this case. There’s been
no testimony offered that there was a health issue. I
think it’s obvious that the female nipple i1s not
causing a major health crisis when in public. I think
that’s just absurd.
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In regards to the safety issue, the conduct, itself,
was safe. The issue was people who are becoming
offended by it or otherwise engaging in ultimately the
kind of harassing that people are engaged in this
conduct. I would suggest that that’s essentially a
heckler’s veto. If the State is only arresting people
based on complaints, I would suggest that that’s
unfair, when—I mean someone could just say I don’t
like that conduct, so arrest someone.

In regards to the moral issue, we heard testimony
from one of the witnesses, that she doesn’t think it
was right based on religious belief. I would suggest
that that is an inappropriate basis to make a law. If
the State 1s going to rely on just broadly religious or
moral issues, it’s hard to imagine any law ever not
meeting that definition because certainly, I guess,
everyone have different moral issues.

We've heard in this case that not everyone was
offended, there was support for her, all three went in
this case, and I would suggest that if it’s to be read as
broad as that, this is no longer a home rule State. The
town would—or city in this case, would have just free
reign to draft any other statute, and just say there’s a
moral issue, we think it’s wrong, so we want to punish
it. That’s just that—but that’s outside of the scope of
what the State can do.

And finally, I suggest that this is pre-empted under
state statute, particularly, Your Honor, as I noted in
my brief, I forget the exact HB number. I have it in
front of me, HB 1525 Fn., and then the similar Senate
Bill, was in direct response to Your Honor’s order in
the Gilford case, and the State tried to amend it to
make 1t comply with home rule to give local
ordinances power to address this issue. The
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legislature said no, that’s not something we want to
do, and those bills were both killed at the House.

So I suggest that the legislator—legislative intent
here is clear. So even if the statute’s ambiguous, that
legislature makes it know what it wants, that under
New Hampshire law, it is legal for a woman to be in
public with her breasts and nipples exposed, just as it
1s for a man, and we don’t want towns and cities to go
enforcing and treating women differently than men. I
think the legislature is very clear on what they want.

So, for those reasons, I would suggest that Your—
we would ask that Your Honor find the statute
unconstitutional, unenforceable and dismiss the
charges.

THE COURT: Okay.
MR. HYNES: Thank you.
THE COURT: Mr. Sawyer?
STATE’S CLOSING ARGUMENT

MR. SAWYER: I respectfully disagree with Mr.
Hynes on that last point. I'll focus on this point
because that’s what he last said.

Using that same analogy, the same reasoning,
Judge, the City would not be able to prohibit wearing
spikes on a track, because there’s no State law that
prohibits wearing spikes on a track. So his logic is if
there’s no State law prohibiting it, then you must be
able to wear spikes on a track. His argument is
because there’s no State law prohibiting exposing the
breasts, then it is thereby legal for everybody and is
mandated to be legal. That is not correct.
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There 1s no express law that permits women to
expose their breasts and nipples. That would be pre-
emption. That would be implied pre-emption in this
case because there would be a conflict with State law.
There 1s no conflict with State law, there is no
affirmative right for a woman to expose her breasts. I
don’t think Attorney Hynes has pointed to that.

In effect, legislation didn’t pass. You can’t use that
as a basis for the will of the people. Obviously
legislation determined that was a statute, that was
not which had criminal counties. This is an ordinance
which has this civil counties, Judge. Quite different.

In the legislature, and I don’t disagree with the
legislature for not passing that law, that would be a
bad law to paint a broad brush to determine the social
standards for every single community in this state.
We're a small state, but there are different, you know,
the southern part of the state is very different than
Coos County in terms of their social and moral beliefs.
I think the legislature has left it open to the towns
and cities to pass ordinances that fits their social
framework.

Attorney Hynes has focused his argument on a
purpose of public health and public safety. I don’t
think you even get there, Judge. And I believe, I don’t
have a case, but — that the cite from the case, but
State versus Grant, as well as other case, and I'm just
reading from New Hampshire Practice, Local Govern-
ment Law by Loughlin, under Section 914.

“The law is very clear in New Hampshire that
the presumption favors the wvalidity of
ordinances” —
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And this i1s in my pleading, but it goes further than
what I put in my pleading.

“The wvalidity of ordinances and regulations
adopted in the exercise of police power pursuant
to legislative authorizing. The presumption
governs, unless it 18 overcome by
unreasonableness apparent on the face,” which I
don’t think it is, “of the ordinance or by extrinsic
evidence which carries sufficient, which clearly
establish the ordinances and reasonableness.”

I've heard nothing presented that indicates that
ordinance is unreasonable for those safety and health
reasons, Judge.

“The presumption 1s based wupon judicial
recognition that municipalities are prima facie,
the soul of judges of the necessity and
reasonableness of their ordinances. It is also
based upon the consequent judicial reluctance to
interfere with the decision of the municipal
legislative body as to what is necessary, wise,
reasonable, or justified.”

The legislature and the courts defer to the
legislative body as to the validity or the purpose for
the ordinances. They’re not going to look under that.

THE COURT: That was cited in Grant?

MR. SAWYER: I believe so. That’s the cite—I knew
I read 1t and I didn’t put it in my ordinance, but in
Grant and Ramseyer (ph.), which is not in my
pleading, but this is according to—

THE COURT: And what’s the cite?
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MR. SAWYER: Ramseyer i1s 73 NH 31, the 1904
case; Grant, which is cited in my pleading, is 107 NH
1, the first—

THE COURT: That’s right. I remember that one.
All right.

MR. SAWYER: And that’s the cite that Mr.
Loughlin uses to support his position, as well as a
Municipal Corporations Treatise, 5 E. McQuillin. It’s
a Municipal Corporations Treatise, Section 18.23. If
you have the New Hampshire Practice Series, that
cite would be there as well.

So I don’t think you get to look under or judge what
the city council did, unless it is clear by extrinsic
evidence or on its face unreasonable, and I don’t think
that’s been proven, and that’s only on just two things
that Attorney Hynes is focused on, the safety and
health.

I think, based upon the reaction of the folks that
have seen this event, it caused a disturbance, which
could have risen to potential violence if the police
didn’t respond appropriately.

If that was left to be unfettered, people are pointing
fingers, according to, I think, one of the Defendants
being—she was being physically harassed. So it has
the potential for violence, as well as, on the health
issue, there’s a potential that people in this society,
whether it’s good or bad, it’s a fact, these people in
society hold the female breasts in a sexualized
manner, as the defendants have said. People in this
society have grown up, for the large part, to be
modest about the female breast and nipple.

Those kids on that beach, who live in this society,
have those expectations, and now they are forced,



159a

they're confronted by the defendants, and that is a
potential health issue, a mental health issue.

And so, on its face, and you don’t have to agree with
it wholeheartedly, but I don’t think it’s, on its face, it’s
unreasonable to use those as a purpose, but then you
go on to the other purposes of the statute, of the
ordinance, which is the morals and public order.

I think it’s clear that it is against the morals as
determined by the city council, and I don’t think
there’s any evidence to indicate otherwise, presented
extrinsically by the Defendants. There were some
varied opinions, but that’s a legislative process.

The purpose goes on to say, in the ordinance:

“In addition, the prohibited conduct has been
widely found and is deemed to have harmful
secondary effects in places and communities
where it takes place, including crimes of various
types, and reduction of property values.”

Okay? And I would agree that not all of these
things apply to this section that we're dealing with
here, this ordinance deals with other things, but if
there was not this ordinance, potentially, this could
be a mecca for topless sunbathing, which may have a
negative 1mpact on property values. People with
conservative, moral principles, which I plea this
ordinance is based upon from the city council, may
not come to Laconia for—with their tourist dollars. So
that 1s a valid reason for this ordinance, as
determined by the legislative body, elected by the
citizens of this city.

If the citizens disagree with the ordinance, and
they agree with the defendants, that will change.
That’s the legislative process, that’s how that is fixed.
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And they have the availability to advocate for their
position. Every day of the week, they can—at every
city council meeting, they can ask to be heard, they
can protest outside. They can put newspaper articles
in. They can draw attention to this. And I don't,
personally, have any opinion on this, but it’s really a
separation of powers issue.

Does the City of Laconia have the ability to render
ordinances to protect the city’s welfare, the morals,
preserve the City’s character, to help safety, public
order? I would say it does, Judge.

In the enabling statute, I think it’s clear and it is
broad, that allows the cities to set rules for the use of
its public places. And I use analogy of the example of
the public library. The enabling clause that I refer to
is the one actually for the towns, but as indicated in
my pleading, the cities enjoy two essentially, statutes,
47-17 and 31-9 -- 31-39, which the legislation has
given cities both of those.

And with regard to 31-39, it says, “The city is
empowered to make bylaws for the care, protection,
preservation, and use of the public cemeteries, parks,
commons, libraries, and other public institutions of
the town.”

I would say commons and other public institutions
include all public property, all the roads, all the
parks, all the beaches. They are open to the public.

So the legislature has specifically given the cities
ability to set rules about their use. Without that
enabling clause, and I use the example of the library,
the library could not set rules about the opening and
closing time. There would be a public library, it would
be open at all times. There would be no rules
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whatsoever, you could do what you want, but
obviously, that would be anarchy.

So by this statute, 31-39, the legislature has given
them the authority to regulate it. They don’t say what
authority you have to use, as long as it’'s not
repugnant to state or federal law, that’s the only
prohibition or limitation they have, which 1is
understandable. If it’s repugnant to federal or state
law, they have the ability to regulate the use of those
facilities.

Just like if one of the defendants went to a DARE
graduation, it’s a public building, they’re able to go to
that building, and they went topless. Absent the
enabling clause, the City could not regulate that.
Obviously, the City can regulate and ask that person
to leave, that would be inappropriate. That’s an
extreme example, and I'm not saying they would do
that, but just because they may not like that the City
regulates the beach, prohibiting the not wearing of—
or exposing their nipples, doesn’t mean it’s not valid.
It’s a pretty broad mandate that the Legislature is
giving the cities, because absent that, there would be
no rules. You could do what you want.

And if you look at the enabling statute, most, if not
all of the subsections, there’s a bunch of them and
they're very specific. The specific ones, Judge, deal
with going into private homes, private businesses,
that’s why they’re very specific. All those about what
you can do on your own private property and they’re
very detailed. They've very broad when they're
talking about public property, you know. So they give
the cities, the towns, ability to regulate their public
property. Where they want very specific is when
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you're talking about private property, and that’s a
distinction.

And when you read it, well, it’s not very—it’'s—
they’re not talking about anything specific about
these things for a reason, because they want the cities
to be able to say the beaches can open and close at
certain times, people can wear certain thing
swimming, people can not stand on a chair in the
middle of the children’s section of the library. And
that 1s a—I'm assuming it’s implicit rule, it’s not
explicit rule, but it would be upheld because the
librarian superintendent, or the librarian, Mr.
Brough, is given the authority by the city council,
through the trustees of the library to set rules of the
library. And if he says you cannot stand up on a chair
in the middle of the children’s room, you cannot do
that, but that authority is given to him by grants by
the legislature for the City to set rules and
regulations in the library.

I would argue, Judge that equal protection, as
defined by Attorney Hynes, and New Hampshire is
not strictly applicable to this case.

15 And if you look at Lapport (phonetic), which is a
case that Attorney Hynes cites, it’s a 1991 case. It
reads, and this is on page 76, “The doctrine of equal
protection demands that all persons similarly
situated, should be treated alike.”

And therefore, the first question in the equal
protection analysis is whether the state action in
question treats similarly situated persons differently.

And if you look at my pleading, Judge, there’s
replete, and in the case, also cites a U.S. Supreme
Court case, that actually cites the U.S. Supreme
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Court, Claire Brennan versus Claire Brennan Living
Center.

So I think New Hampshire Equal Protection
Doctrine is closer to federal than Attorney Hynes with
respect to this case, because in this case, we're not
talking about similarly situated individuals, we’re
talking about different genders, and as I cite in my
pleadings, “Equal protection does not demand that
things that are different in fact be treated the same in
law, not that a state pretend that there is no
physiological differences between men and women.”

It’s on page 9 of my pleading. That’s citing State
versus Vogt, I don’t know how to pronounce it, V-O-G-
T. “Nor does the equal protection require things
which are different in fact to be treated in law as
though they were the same.”

And I think that’s what the NH Supreme Court is
saying, as well. I don’t think they would say that in
this case, they are the same. Men and woman are not
the same, they are different, society treats them
different. And as such, I don’t think it rises to that
level of strict scrutiny, as Attorney Hynes, in this
case.

If it was about men and women being able to vote;
if it was about men and women being able to use the
bus, those are—they’re used in the same situation at
that point, and they have to be treated the same,
absent strict scrutiny.

But in this case, because of the physiological
differences, they are different. And the conduct of
exposing the breasts is different for a male and
female. So it is the lesser scrutiny, as indicated in all
of the—most all of the States of the Union, Judge.
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And paragraph 21 of page 10 in my pleading, “The
overwhelming majority of cases, including holding
that laws being female, but not male toplessness do
not violate federal or state legal protection
guidelines.” And that again, is the Vogt case.

So the last thing that Mr. Hynes talked about is
pre-emption, Judge. And, if you—I think my pleading
i1s very clear on that. There’s two types of pre-
emption, express, which is not the case. There is no
state law which expressly permits—or there’s no state
law that says that towns cannot issue laws regarding
public nudity. There’s no state law that says the state
has all authority to issue laws regarding public
immunity—public nudity. There’s no such thing. So
there’s no express pre-emption.

There’s two kinds of implied pre-emption. One is,
by the regulatory and statutory scheme, it’s apparent
that the state has determined to have the sole
decision-making on this issue if it’s complicated. This
1s not a complicated decision, it’'s whether a woman
can have—bear her breasts and nipples in public. It’s
not a complicated issue.

Those types of pre-emptions incur with regulatory
situations such as environmental issues, solid waste,
nuclear, I'm sure. That’s where there’s the—that
implied pre-emption, where the regulatory scheme is
so huge and complex that obviously, unless there’s an
express rant, which there are some cases that the
cities cannot pass their own laws about that.

The other is whether there is, in fact, the city
ordnance [sic] 1s contrary to state law, and again,
there 1s no state law that expressly permits the
exposing of breasts, and I use the Rochester case as
an example, where the City of Rochester initiated a
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ordinance which said that no vehicles can use their
sirens in the city compact, including ambulances and
fire trucks.

The state had passed regulations which basically
said if you are -- you have to transport patients as
quickly as possible and use the appropriate means to
do so, and it set requirements for uses of sirens.

So if the City of Rochester had its way, that would
be against that state mandate. It doesn’t say that
cities and towns can’t do it, but based upon the state
law at the time, that was in direction contradiction to
that state law, and therefore, that was pre-empted.
There’s no such pre-emption in this case, Judge.

So I would argue that the state has enabled the city
to pass this ordinance, that the ordinance is
reasonable for the purposes that it seeks to address
that it i1s constitutional, both under equal protection,
and I don’t think Attorney Hynes really talked about
the First Amendment, but I think the pleadings can
speak for themselves.

And the—also, that the last thing that he addresses
in his motion is the civil rights issue. I don’t think it
applies to cities issuing legislation, I think it applies
to employers to house, you know, to landlords and
such. It would apply to a city in an employment
situation, like a city worker that’'s being
discriminated I think would fall in that civil rights
thing, but I don’t think that civil rights statute
applies to cities and acting legislation. That’s when
you get at the Equal Protection First Amendment
issues, and that’s what will decide whether legislation
1s valid, not—and that civil rights also deals with
discrimination against individuals.
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The law was put in place, not to—and this is the
First Amendment argument, not to push down on
expression or speech, and that’s the really the litmus
test. It i1s not there to quiet people, it is there to
prevent conduct. It’s content mutual. In other words,
it’s not meant to seek to push down the freedom
nipple movement, that’s not what it’s there for. This
law does not prevent them from advocating their
positions among a number of different avenues.

So even if you think the civil rights statute does
apply, I don’t think this is discriminatory, and you
can look at the Equal Protection First Amendment
analysis for that.

THE COURT: Mr. Hynes?

MR. HYNES: Your Honor, may I just briefly
respond?

THE COURT: Sure.
MR. HYNES: Thank you.

In regards to the civil rights, one of the subsections
of that chapter does deal with public accommodations,
so I would suggest that that pre-empting the state’s—
or the city’s ordinance in this case. They're treating
men and woman differently in a public
accommodation. They’re allowing men to be topless at
the beach, that they're excluding females to be topless
at the beach. I suggest that is pre-empting.

In regards to the physical—

THE COURT: You don’t think accommodations—
are you saying public accommodations as in accommo-
dating people or accommodations in terms of location?
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MR. HYNES: I believe the ordinance defines public
accommodation to include things like hotel—
anywhere the public can be, so hotel, different things
in that regard, and I would suggest that that
specifically is the one.

Additionally, one of the subchapters specifically
states some—and I don’t have the exact language in
front of me, that it’s essentially a human right and
1s—and the chapter is to be interpreted as broadly as
possible.

In regards to physiological differences, I would
suggest there’s nothing inherently dangerous, it being
a safety, health, or moral issue in the female nipple or
female breasts.

Society may choose to make that difference, but I
mean that’s what our country has unfortunately done
over the course of our history. We've made differences
based on race, but there’s not an inherent difference.
We've made differences based on gender, where
there’s no inherent difference prohibiting women from
owning land, voting, have property rights, all sorts of
different things.

And ultimately, thankfully, legislature often times
does address these issues and people[]s views do
change, but not always at the rate it should.

So the courts have stepped in over the entire course
of this country and stepped in when a constitutional
issue comes up as depriving someone based on there
rights, based on suspect investigations [sic] that’s just
race and gender, whether it be the U.S. Supreme
Court validating separate but equal—

Board versus—Brown versus Board of Education in
regards to allowing people to go to school based on—
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independent of race, and most recently, the same sex
marriage issue. That was an issue based on gender
and states, they were making progress on that issue.

One at a time, legislatures were coming to the
conclusion this is a right we want to have. It just
wasn’t happening quick enough. The U.S. Supreme
Court stepped in and said this is a fundamental right
and we’re going to address this issue for everyone.

So that’s why we’re here today, I'm asking the
Court to address that.

THE COURT: Okay.

Mr. Sawyer?

MR. SAWYER: Judge, there’s a concept called stare
decisis.

THE COURT: Yep.

MR. SAWYER: And I think we’re obligated to
follow those laws. It’s up to the Supreme Court of
New Hampshire and the U.S. Supreme Court to
overturn their prior rulings, and I think those rulings
stand today with all respect, that is the law of the
land and it’s not up to—it’s only up to the Supreme
Court to overturn a decision.

We have to follow that, and I—the Court has made
it clear, about the U.S. Supreme Court and other
courts around this country, that there is a difference.

And Attorney Hynes may be right, maybe they will
change their mind, but that is the law of the land and
that’s what we have to deal with.

THE COURT: Okay. Thank you, folks. The Court
will take it under advisement, issue an order, and you
will be hearing from me—
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MR. HYNES: Thank you.
THE COURT: —in some time.
(Proceedings concluded at 10:15 a.m.)





